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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et. al.
Plaintiff,
Case No. 4:05-cv-00329-TCK-SAJ

V.

TYSON FOODS, INC,, et al.,

Nt Mt Mt Nt Vol Nvn N Nt e

Defendants.

STATE OF OKLAHOMA MOTION TO COMPEL DISCOVERY

COMES NOW the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his
capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the
Environment, C. Miles Tolbert, in his capacity as the Trustee for Natural Resources for the
State of Oklahoma under CERCLA, and respectfully requests this Court for an order
compelling discovery in accordance with the subpoenas issued to non-parties and as set
forth in Exhibit 1 attached hereto. In support of this Motion, the State would show the Court
as follows:

1. This motion to compel is bought pursuant to Fed. R. Civ. P. 45(c)(2)(B). The
parties have conferred regarding the sampling request and related issues but have not
reached an accord on them.

2. On or after April 17, 2008, the State served the subpoenas attached hereto
and marked Exhibit 1 to various non-parties’ who either have poultry operations or who

have had recently stored or applied poultry waste on their land.

' One subpoena was issued to Hudson Foods, Inc. the legal title holder. That
company was acquired by Tyson Chicken, Inc. See Docket entry #5613 at n.3. Service of
some subpoenas was also accomplished by acceptance of same by counsel.
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3. On May 1, 2006, certain “non-party Poultry Growers,” as that term is defined
by them, filed “Objections and Moticns to Quash Subpoenas for Inspection and Sampling
of Premises Owned by Non-Parties, or Alternatively Motion for Protective Order and Brief
in Support” (Docket #493).

4. On May 2, 2006 an additional non-party, Raymond C. Anderson and
Shannon Anderson, through their counsel Carrie Griffith, served on the State’s counsel an
Objection to Subpoena. This objection was filed on May 4, 2006 (Docket # 536). Also on
May 4, 2006, another non-party, Ren and Georgia Butler, filed an objection (Docket # 539)
adopting the allegations in the Motion to Quash filed under Docket #493. Then on May 5,
2006 Tyson Chicken, Inc., filed its Objection and Motion to Quash (Docket #545).

5. On May 2, 20086, District Court Judge James H. Payne entered a minute
order regarding the subpoenas issued from the Eastern District of Oklahoma stating, “Any
objection to said subpoena should be filed in the Northern District of Oklahoma. . . .” Thus,
it appears the venue to hear objections to subpoenas issued from both the Northern and
Eastern Districts will be in the Northern District. A copy of the minute order is attached and
marked Exhibit 2. The State intends that this motion apply to each subpoena set forth in
Exhibit 1.

6. On March 23, 2006, at the conclusion of the hearing for expedited discovery
requested by the State, the Honorable Sam A. Joyner stated:

This lawsuit is about whether or not the lllinois River watershed
has been polluted by the application of chicken litter, so

obviously the samples requested are relevant.

March 23, 2006, Transcript p. 82.
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7. Due to the need to conduct discovery this Spring when heavy land
application of poultry waste occurs and seasonal rains are common, the State requests an

expedited hearing on its motion to compel,

8. Each subpoena is clearly not burdensome as it simply requires that the land
owner allow access {o the property for collection of the samples. There are three types of
sampling requested. First, the geotechnical boring for ground water sampling wili be
temporary with no permanent structure, in accordance with all applicable State of
Oklahoma Water Resource Board regulations. Second, the requested soil samples
require only 6 inch deep, 3 inch wide cores grid spaced in ground of pasture land. A
similar soil sample method is required of each landowner to be made in advance of land
application of poultry waste on his/her property.

Third, for poultry waste sampling, the State will take samples from poultry houses
from waste soaked litter in accordance with State of Oklahoma Department of Agriculture
biosecurity guidelines. The State has offered to take the waste samples at a time
immediately after removal of the flock for slaughter thereby avoiding biosecurity concerns.
This requires, however, the Poultry Integrator Defendant’s (the flock owner's) cooperation
to notify the State's counsel sufficiently in advance of the flock removal in order to be
present for collection of the waste samples. Finally, the edge of field sampling of rainfall
water runoff from pasture land only requires access to field runoff areas on the property at
times of rain. Though runoff collection needs to continue through the rainy season to June
30, 2006, the landowner can be notified reasonably in advance of any entry using an

agreed upon ingress/egress plan. Clearly such sampling can not be considered an “undue
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burden.” itis typical environmental sampling employed by the USEPA and all State
environmental agencies to evaluate environmental impacts of waste disposal practices.

9. The vigorous objection to subpoenas advanced by the non-parties is
misguided. The poultry industry and the use of the waste produced by the Poultry
Integrator Defendants are subject to regulation in the State of Oklahoma. See The
Oklahoma Registered Pouliry Feeding Operation Act. tit. 2 O.S. §10-9.1 et. seq. (1998)
and Administrative Rules at Chapter 35:12-5-1 et. seq.; The Oklahoma Poultry Waste
Transfer Act tit. 2 O. S. §10-9.13 et. seq. The law and regulations require soil and poultry
waste samples to be obtained. The method proposed for collection of waste and soil
samples by the State is consistent to that which is required by these regulations.

10.  The parties have attempted to resolve the Poultry Integrator Defendants
biosecurity issues. Not all issues have been resolved but continued dialog is expected.
Attached as Exhibit 3 is a compilation of correspondence outlining the positions of the
parties regarding biosecurity protocols. The State requests the Court resolve any
remaining issues at time of hearing this Maotion in favor of the State because Poultry
Integrator Defendants (for themselves and on behalf of non-party Pouitry Growers) appear
to be imposing new restrictions (not heretofore utilized by the industry) in an effort to further
postpone or obfuscate reasonable discovery requests. Attached as Exhibit 4 is the
Affidavit of Dr. Becky Brewer-Walker, D.V.M., the State Veterinarian and the Director of
the Animal Industry Services Division of the Oklahoma Department of Agriculture, Food,
and Forestry, along with the "Poultry Premise Entry Biosecurity Protocols for Regulatory

Personnel,” which was previously furnished to non-party Poultry Grower's counsel in

-
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November 2005. The affidavit and its attachment fully support adequate biosecurity
guidelines to be used by the State. Notwithstanding the lengths to which the State has
gone to address the biosecurity issues raised by the non-party Poultry Growers and the
Poultry Grower Defendants, the State has proposed to conduct waste sampling inside the
poultry house when there is no flock present in the house. This proposal has gone
unanswered.

11.  In further support of this motion the State adopts its Response to Objections
and Motion to Quash Subpoenas for Inspection and Sampling of Premises Owned by Non-
Parties, or Alternatively, Motion for Protective order and Brief in Support, filed
contemporaneously herewith.

WHEREFORE, premises considered, the State moves the Court for an expedited

hearing and upon hearing this matter an order compeliing immediate discovery on all the
subpoenas issued by the State in accordance with the terms set forth therein, together with
such other and further relief deemed just and equitable by the Court.

Respectfully Submitted,

W.A. Drew Edmondson (OBA 2628)
Attorney General

Kelly H. Burch (OBA #17067)

J. Trevor Hammons (OBA #20234)
Assistant Attorneys General

State of Oklahoma

2300 North Lincoln Boulevard, Suite 112
Oklahoma City, OK 73105

(405) 521-3921

C. Miles Tolbert, OBA #
Secretary of the Environment
State of Oklahoma
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3800 North Classen
Oklahoma City, Ok 73118
(405) 530-8800

fs/ Richard T. Garren
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M. David Riggs (OBA #7583)

Joseph P. Lennart (OBA #5371)

Richard T. Garren (OBA #3253)

Douglas A. Wilson (OBA #13128)

Sharon K. Weaver (OBA #19010)

Riggs, Abney, Neal, Turpen,
Orbison & Lewis

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

James Randall Miller, OBA #6214
David P. Page, OBA #6852

Louis Werner Bullock, OBA #1305
Miller Keffer & Bullock

222 S. Kenosha

Tulsa, Ok 74120-2421

(918) 743-4460

Attorneys for the State of Oklahoma



Case 4:05-cv-00329-GKF-RPJC. . Document 560 Filed in USDC ND/OK on 05/08/2006 Page 7 of 10

CERTIFICATE OF SERVICE

| hereby certify that on this 8" day of May, 20086, | electronically transmitted the
attached document to the following:

Jo Nan Allen jonanallen@yahoo.com, bacaviola@yahoo.com

Tim Keith Baker thakerlaw@sbcglobal.net

Douglas I.. Boyd dboyd31244@aol.com

Vicki Bronson vbronson@cwlaw.com, Iphillips@cwlaw.com

Paula M Buchwald pbuchwald@ryanwhaley.com, locelke@ryanwhaley.com

Lioyd E. Cole, Jr colelaw@alltel.net, gloriaeubanks@alltel.net; amy_colelaw@alltel.net
Angela Diane Cotner AngelaCotnerEsq@yahoo.com

John Brian DesBarres mripdb@msn.com, JohnD@wcalaw.com

Delmar R Ehrich dehrich@faegre.com, kcarney@faegre.com, ; gsperrazza@faegre.com
John R Eirod jelrod@cwlaw.com, vmorgan@cwlaw.com

William Bernard Federman wfederman@aol.com, law@federmanlaw.com,
ngb@federmanlaw.com

Bruce Wayne Freeman bfreeman@cwlaw.com, Icla@cwlaw.com

Ronnie Jack Freeman jfreeman@grahamfreeman.com

Robert W George robert.george@kutakrock.com, donna.sinclair@kutakrock.com
Tony Michael Graham ! tgraham@grahamfreeman.com, <B! R

James Martin Graves jgraves@bassettlawfirm.com

Michael D Graves mgraves@hallestill.com, jspring@bhallestill.com; smurphy@hallestill.com
Thomas James Grever tgrever@lathropgage.com

Jennifer Stockton Griffin jgriffin@lathropgage.com

Carrie Griffith griffithlawoffice@yahoo.com

Michael Todd Hembree hembreelaw1@aol.com, traesmom_mdl@yahoo.com
Theresa Noble Hill thillcourts@rhodesokla.com, mnave@rhodesokla.com

Philip D Hixon Phixon@jpm-law.com,

Mark D Hopson mhopson@sidley.com, dwetmore@sidley.com; joraker@sidley! .com
Stephen L Jantzen sjantzen@ryanwhaley.com, mantene@ryanwhaley.com;
loelke@ryanwhaley.com

Mackenzie Lea Hamilton Jessie maci.tbakerlaw@sbcglobal.net,
tbakerlaw@sbcglobal.net; macijessie@aol.com

Bruce Jones bjones@faegre.com, jintermill@faegre.com; bnallick@faegre.com

Jay Thomas Jorgensen jjorgensen@sidley.com, noman@sidley.com

Raymond Thomas Lay rtl@kiralaw.com, dianna@kiralaw.com; niccilay@cox.net
Krisann Kleibacker Lee kklee@faegre.com, mlokken@faegre.com

Nicole Marie Longwell Nlongwell@jpm-law.com, ahubler@jpm-law.com

Linda C Martin Imartin@dsda.com, mschooling@dsda.com

Archer Scott McDaniel, Smcdanie |@jpm-law.com, jwaller@jpm-law.com
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Robert Park Medearis , Jr medearislawfirm@sbcglobal.net

John Stephen Neas sneas@loganlowry.com,

George W Owens gwo@owenslawfirmpc.com, ka@owenslawfirmpc.com
Marcus N Ratcliff mratcliff@lswsl.com, sshanks@lswsl.com

Robert Paul Redemann@rredemann@pmrlaw.net, scouch@pmrlaw.net
Randall Eugene Rose rer@owenslawfirmpc.com, ka@owenslawfirmpc.com
Patrick Michael Ryan pryan@ryanwhaley.com, jmickle@ryanwhaley.com,
kshocks@ryanwhaley.com

Robert E Sanders rsanders@youngwilliams.com,

David Charles Senger dsenger@pmrlaw.net, scouch@pmrlaw.net

Jennifer Faith Sherrill jfs@federmanlaw.com, law@federmanlaw.com;
ngb@federmanlaw.com

William Francis Smith bsmith@grahamfreeman.com

Colin Hampton Tucker chtucker@rhodesokla.com, scottom@rhodesokla.com
John H Tucker jtuckercourts@rhodesokia.com

R Pope Van Cleef ! , Jr popevan@robertsonwilliams.com, kirby@robe! rtsonwil
liams.com; kmo@robertsonwilliams.com

Kenneth Edward Wagner kwagner@lswsl.com, sshanks@lswsl|.com

David Alden Walls wallsd@wwhwlaw.com, lloyda@wwhwiaw.com

Timothy K Webster twebster@sidley.com, jwedeking@sidley.com; ahormer@sidley.com
Adam Scott Weintraub adlaw@msn.com,

Terry Wayen West terry@thewestlawfirm.com,

Dale Kenyon Williams, Jr. kwilliams@bhallestill.com, jspring@hallestill.com;
smurphy@halestill.com

Edwin Stephen Williams steve.williams@youngwilliams.com

J Ron Wright ron@wsfw-ok.com, susan@wsfw-ok.com

Lawrence W Zeringue Izeringue@pmriaw.net, scouch@pmriaw.net

N. Lance Bryan; Ibryan@dsda.com

Gary V. Weeks, gweeks@bassettlawfirm.com

Thomas C. Green, tcgreen@sidley.com

| hereby certify that on this 8" day of May,. 2008, | served the foregoing document
by U.S. Postal Service on the following:

Jim Bagby
Rr 2, Box 1711
Westvilie, Ok 74965

Gordon W. Clinton
23605 S Goodnight Ln
Welling, Ok 74471



~-Case 4:05-cv-00329-GKF-PJC  Document 560 Filed in USDC ND/OK on 05/08/2006 Page 9 of 10

Susann Clinton
23605 S Goodnight Ln
Welling, Ok 74471

Eugene Dill
P O Box 46
Cookson, Ok 74424

Marjorie Garman
5116 Highway 10
Tahleguah, Ok 74464

James C Geiger
Rt 1 Box 222
Kansas, Ok 74347

G Craig Heffington
20144 W Sixshooter Rd
Cookson, Ok 74427

John E. and Virginia W. Adair Family Trust
Rt 2, Box 1160
Stilwell, Ok 74960

James Lamb, Dorothy Jean Lamb &

James R. & Dorothy Jean Lamb Dba Strayhorn Landing Marina
Route 1, Box 253

Gore, Ok 74435

Dara D Mann

Faegre & Benson (Minneapolis)
90 S 7th St Ste 2200
Minneapolis, Mn 55402-3901

Doris Mares
P O Box 46
Cookson, Ok 74424

Teresa Brown Marks
323 Center St., Suite 200
Little Rock, AR 72201
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Charles L. Moulton
323 Center Sti., Suite 200
Little Rock, Ar 72201

Donna S Parker
34996 S 502 Rd
Park Hill, Ok 74451

Richard E Parker
34996 S 502 Rd
Park Hill, Ok 74451

Monte W Strout
209 W Keetoowsah
Tahlequah, Ok 74464

Robin L. Wofford
Rt 2, Box 370
Watts, Ok 74964
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